
 
 
VIA E-MAIL 
 
October 8, 2019 
 
Civic San Diego 
Design Review Committee 
401 B Street, Suite 400 
San Diego, CA 92101-4298 
c/o James Alexander, Associate Planner 
alexander@civicsd.com   
 
James Alexander, Associate Planner 
401 B Street, Suite 400 
San Diego, CA 92101 
alexander@civicsd.com  
 
Office of the City Clerk 
City of San Diego 
202 C Street 
San Diego, CA 92101 
cityclerk@sandiego.gov 
  

 
Re: Comment on: (1) Park & Broadway Project; (2) Pinnacle Park & C Project; 

and (3) Pinnacle Pacific Heights Project 
 
Dear Members of the Civic San Diego Design Review Committee: 
 

I am writing on behalf of the Supporters Alliance for Environmental Responsibility 
(“SAFER”) and its members living and working in and near the City of San Diego 
(“City”).  Civic San Diego (“CivicSD”) has received applications for the development of: 
(1) Park & Broadway Project; (2) Pinnacle Park & C Project; and (3) Pinnacle Pacific 
Heights Project.  SAFER is concerned that CivicSD is proposing to approve the Projects 
without any environmental review under the California Environmental Quality Act 
(“CEQA”) based on a CEQA document for the Downtown Community Plan, certified 
more than a decade ago in 2006.  SAFER is also concerned the CivicSD lacks legal 
authority to make any decisions under CEQA, or to exercise any governmental 
authority, including design review.  Therefore, CivicSD lacks authority to take any action 
on October 9, 2019. 
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PROJECT DESCRIPTION 
  

Civic is proposing to approve 3 projects on October 9, 2019.   
 

1. Park & Broadway (Process Three): Park & Broadway aka CDP/CCPDP/NUP No. 
2018-41 is the proposed development of a 40 story mixed use building comprised of 
640 residential units, 16,848 square feet of commercial space, and 638 parking 
spaces on a 60,182 square foot full block site bounded by Park Boulevard, 13th 
Street, Broadway, and C Street in the East Village neighborhood of Downtown 
Community Plan area. 
 
Procedure:  For this project the Civic Board of Directors will make a decision 
regarding the Project’s consistency with the Downtown Community Plan at a 
meeting on October 23, 2019.  Civil will also issue development permits on October 
23, 2019. The consistency evaluation will be made available with the staff report for 
the October 23, 2019 meeting.  The Civic Board’s determination will be appealable 
to the City of San Diego Planning Commission.   

 
2. Pinnacle Pacific Heights (Process One): Pinnacle Pacific Heights aka CCDP No. 

2019-08 is a proposed 31 story mixed use development comprised of 486 residential 
units, approximately 8,142 square feet of commercial space, and 381 parking 
spaces on a 30,091 square foot site located on the east side of Eleventh Avenue 
between A and B streets in the East Village neighborhood of Downtown Community 
Plan area. 

 
Procedure:  The CivicSD President will make a decision regarding Consistency 
Evaluation with the Downtown Community Plan after the 10/23/19 Board meeting.  
The Consistency Evaluation will not be made available to the public before the 
10/23/19 meeting, but will be prepared after the 10/23/19 meeting.  The CivicSD 
President;s decision is unappealable. 

 
3. Pinnacle Park & C (Process One):  Pinnacle Park & C aka CCDP No. 2019-16 is 

the proposed development of a 39-story mixed use building comprised of 427 
residential units, approximately 10,876 square feet of commercial space, and 330 
parking spaces on an approximately 30,000 square foot site located on the 
northwest corner of Park Boulevard and C Street in the East Village neighborhood of 
Downtown Community Plan area. 

 
Procedure:  Same as for Pinnacle Pacific Heights.   
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DISCUSSION 
 
 SAFER hereby requests that the City prepare an environmental impact report 
(“EIR”) to analyze the significant environmental impacts of the three Projects and to 
propose all feasible mitigation measures and alternatives to reduce those impacts.  The 
City many not rely on the 2006 EIR for the Downtown Community Planning Area (“2006 
EIR”) for several reasons, including, but not limited to, the following: 
 

I. CEQA REQUIRES THE CITY TO PREPARE A TIERED EIR FOR THE 
PROJECT INSTEAD OF AN ADDENDUM. 

CEQA permits agencies to ‘tier’ EIRs, in which general matters and 
environmental effects are considered in an EIR “prepared for a policy, plan, program or 
ordinance followed by narrower or site-specific [EIRs] which incorporate by reference 
the discussion in any prior [EIR] and which concentrate on the environmental effects 
which (a) are capable of being mitigated, or (b) were not analyzed as significant effects 
on the environment in the prior [EIR].” (Pub. Res. Code § 21068.5.) The initial general 
policy-oriented EIR is called a programmatic EIR (“PEIR”) and offers the advantage of 
allowing “the lead agency to consider broad policy alternatives and program wide 
mitigation measures at an early time when the agency has greater flexibility to deal with 
basic problems or cumulative impacts.”  (EIR 14 CCR §15168.)  “[T]iering is appropriate 
when it helps a public agency to focus upon the issues ripe for decision at each level of 
environmental review and in order to exclude duplicative analysis of environmental 
effects examined in previous [EIRs].” (Pub Resources Code § 21093.) CEQA 
regulations strongly promote tiering of EIRs, stating that “[EIRs] shall be tiered 
whenever feasible, as determined by the lead agency.” (Cal Pub Resources Code § 
21093.) 

Once a program EIR has been prepared, “[s]ubsequent activities in the program 
must be examined in light of the program EIR to determine whether an additional 
environmental document must be prepared.” (14 CCR § 15168(c).) The first 
consideration is whether the activity proposed is covered by the PEIR.  (Id.) If a later 
project is outside the scope of the program, then it is treated as a separate project and 
the PEIR may not be relied upon in further review. (Sierra Club v. County of Sonoma 
(1992) 6 Cal.App.4th 1307.) The second consideration is whether the “later activity 
would have effects that were not examined in the program EIR.” (CCR §§ 15168(c)(1).) 
A PEIR may only serve “to the extent that it contemplates and adequately analyzes the 
potential environmental impacts of the project.” (Sierra Nevada Conservation v. County 
of El Dorado ( “El Dorado”) (2012) 202 Cal.App.4th 1156). If the PEIR does not evaluate 
the environmental impacts of the project, a tiered EIR must be completed before the 
project is approved. (Id.)  For these inquiries, the “fair argument test” applies. (Sierra 
Club, 6 Cal.App.4th 1307, 1318; See also Sierra Club v. County of San Diego (2014) 
231 Cal.App.4th 1152, 1164 (“when a prior EIR has been prepared and certified for a 
program or plan, the question for a court reviewing an agency's decision not to use a 
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tiered EIR for a later project ‘is one of law, i.e., the sufficiency of the evidence to support 
a fair argument.’”))  

Under the fair argument test, a new EIR must be prepared “whenever it can be 
fairly argued on the basis of substantial evidence that the project may have significant 
environmental impact. (Id. at 1316 (quotations omitted).) When applying the fair 
argument test, “deference to the agency's determination is not appropriate and its 
decision not to require an EIR can be upheld only when there is no credible evidence to 
the contrary.” (Sierra Club, 6 Cal. App. 4th at 1312.) “[I]f there is substantial evidence in 
the record that the later project may arguably have a significant adverse effect on the 
environment which was not examined in the prior program EIR, doubts must be 
resolved in favor of environmental review and the agency must prepare a new tiered 
EIR, notwithstanding the existence of contrary evidence.” (Sierra Club, 6 Cal.App.4th at 
1319.) 

In Friends of College of San Mateo Gardens the California Supreme Court 
explained the differing analyses that apply when a project EIR was originally approved 
and changes are being made to the project, and when a tiered program EIR was 
originally prepared and a subsequent project is proposed consistent with the program or 
plan: 
 

For project EIRs, of course, a subsequent or supplemental impact report is 
required in the event there are substantial changes to the project or its 
circumstances, or in the event of material new and previously unavailable 
information. (Friends of Mammoth, citing § 21166.)  In contrast, when a tiered 
EIR has been prepared, review of a subsequent project proposal is more 
searching. If the subsequent project is consistent with the program or plan 
for which the EIR was certified, then ‘CEQA requires a lead agency to 
prepare an initial study to determine if the later project may cause 
significant environmental effects not examined in the first tier EIR.’ 
(Ibid. citing Pub. Resources Code, § 21094, subds. (a), (c).) ‘If the subsequent 
project is not consistent with the program or plan, it is treated as a new project 
and must be fully analyzed in a project—or another tiered EIR if it may have a 
significant effect on the environment.’ (Friends of Mammoth, at pp. 528–529, 98 
Cal.Rptr.2d 334.) 

 
(Friends of Coll. of San Mateo Gardens v. San Mateo County Cmty. Coll. Dist. (“San 
Mateo Gardens”) (2016) 1 Cal.5th 937, 960.) 
 

Here, the City prepared a program EIR in 2006 for the Downtown Community 
Planning Area.  As a result, CEQA requires the City to prepare an initial study to 
determine if the Projects may cause significant environmental effects not examined in 
the 2006 EIR.  (Pub. Res. Code § 21094.)  There is substantial evidence supporting a 
fair argument that the Project may result in significant environmental impacts that were 
not previously analyzed in the 2006EIR.  Accordingly, an EIR must be prepared for the 



October 9, 2019  
Page 5 of 10 

 

three Projects.   
 

II. THE CITY CANNOT BYPASS CEQA REVIEW FOR THE PROJECTS 
BECAUSE THE PROJECTS WERE NOT ADDRESSED IN THE PROGRAM 
EIR.    

 
The City is wrong in concluding that the Projects can be analyzed under CEQA 

Guidelines Section 15164 and 15162 because those sections are only applicable when 
a project has recently undergone CEQA review.  As the California Supreme Court 
explained in San Mateo Gardens, subsequent CEQA review provisions “can apply only 
if the project has been subject to initial review; they can have no application if the 
agency has proposed a new project that has not previously been subject to review.” 
(Friends of Coll. of San Mateo Gardens v. San Mateo County Cmty. Coll. Dist. (“San 
Mateo Gardens”) (2016) 1 Cal.5th 937, 950.) Agencies can prepare addendums for 
project modifications or revisions and avoid further environmental review, but only if the 
project has a previously certified EIR or negative declaration. (See Save our Heritage v. 
City of San Diego (2018) 28 Cal.App.5th 656, 667.)  

 
If the proposed Projects had already been addressed in the 2006 EIR, the 

standard for determining whether further review is required would be governed by 14 
CCR §15162 and Pub. Res. C. §21166, and an addendum could potentially be allowed 
under § 15164.  These sections are inapplicable here, however, because the proposed 
Projects have never undergone CEQA review.  Neither an EIR nor a negative 
declaration was prepared for the Projects, and the Projects were never mentioned or 
discussed in the PEIR.  As a result, the City cannot rely on the subsequent review 
provisions of CEQA Guidelines sections 15162 or 15164.   
 

III. THERE IS SUBSTANTIAL EVIDENCE THAT THE PROJECTS WILL HAVE 
SIGNIFICANT ENVIRONMENTAL IMPACT. 

 
Standard composite wood products typically used in modern building 

construction contain formaldehyde-based glues which off-gas formaldehyde over a very 
long time period.  The primary source of formaldehyde indoors is composite wood 
products manufactured with urea-formaldehyde resins, such as plywood, medium 
density fiberboard, and particle board.  These materials are commonly used in 
residential building construction for flooring, cabinetry, baseboards, window shades, 
interior doors, and window and door trims. 

 
Formaldehyde is a known human carcinogen. Published studies indicate that 

residents of a typical new building likely will be exposed to a cancer risk from 
formaldehyde of approximately 125 per million.  This is far above the CEQA significance 
threshold for airborne cancer risk of 10 per million. This is true even if the Projects will 
use current “CARB-compliant” materials.  
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The CARB requirements are known as the Airborne Toxic Control Measure to 
Reduce Formaldehyde Emissions from Composite Wood Products (Formaldehyde 
ATCM”). (17 Cal.Code Regs. § 93120-93120.12.)  Composite wood products include 
hardwood plywood, particleboard (“PB”), and medium density fiberboard (“MDF”). (Id., § 
93120(b); § 93120.1(a)(8).) The rules rely on prohibiting the sale, distribution, supply, or 
manufacturing of plywood, PB, and MDF that exceed formaldehyde emission standards 
established by the rule. (Id., § 93120.2(a).). The standards were phased in over a period 
of years. By January 1, 2009, composite wood products had to comply with the Phase 1 
emission standards established for each type of product. (Id., § 93120.2(a) (a certain 
category of hardwood plywood products had until July 1, 2009 to meet the standard 
applicable to those products).). Each product category then had several years to comply 
with a lower Phase 2 standard. (Id., § 93120.2(a).). Thus, by January 1, 2010, no 
hardwood plywood with a veneer core could be sold in California without meeting its 
Phase 2 formaldehyde emission standard. (Id.) Particle board and MDF products had to 
comply with their Phase 2 standard by January 1, 2011. Thin MDF had to comply with 
its applicable standard by January 1, 2012. (Id.) The remaining plywoods with 
composite cores had to comply no later than July 1, 2012. (Id.)  

 
Residences using materials that comply with the Phase 2 formaldehyde 

emissions standards may pose significant cancer risks. In 2016 through 2018, Chan et. 
al., 2018 measured formaldehyde levels in homes built between 2011 and 2015 with a 
mean construction completion date of 2014. (Exhibit A). Thus, most of the homes 
included in the study were constructed with materials that were subject to the Phase 2 
emission standards. The Chan study constitutes substantial evidence that, based on the 
available data, and without the benefit of the City investigating or gathering any 
information on formaldehyde emissions from the Projects, the Projects may have 
significant health risks on future residents from its emissions of formaldehyde. Because 
this impact was not addressed in the 2006 EIR for the Downtown Community Planning 
Area, the EIR is insufficient and inadequate under CEQA.  

 
The failure of the EIR to address the Project’s formaldehyde emissions is 

contrary to the California Supreme Court’s decision in California Building Industry Ass’n 
v. Bay Area Air Quality Mgmt. Dist. (2015) 62 Cal.4th 369, 386 (“CBIA”). In that case, 
the Supreme Court expressly holds that potential adverse impacts to future users and 
residents from pollution generated by a proposed project must be addressed under 
CEQA. At issue in CBIA was whether the Air District could enact CEQA guidelines that 
advised lead agencies that they must analyze the impacts of adjacent environmental 
conditions on a project. The Supreme Court held that CEQA does not generally require 
lead agencies to consider the environment’s effects on a project. (CBIA, 62 Cal.4th at 
800-801.) However, to the extent a project may exacerbate existing environmental 
conditions at or near a project site, those would still have to be considered pursuant to 
CEQA. (Id. at 801.) In so holding, the Court expressly held that CEQA’s statutory 
language required lead agencies to disclose and analyze “impacts on a project’s users 
or residents that arise from the project’s effects on the environment.” (Id. at 800 
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(emphasis added).)  
 
The carcinogenic formaldehyde emissions are not an existing environmental 

condition. Those emissions to the air will be from the Project. People will be residing in 
and using the Project once it is built and begins emitting formaldehyde. Once built, the 
Project will begin to emit formaldehyde at levels that pose significant health risks. The 
Supreme Court in CBIA expressly finds that this type of air emission and health impact 
by the project on the environment and a “project’s users and residents” must be 
addressed in the CEQA process.  

 
The Supreme Court’s reasoning is well-grounded in CEQA’s statutory language. 

CEQA expressly includes a project’s effects on human beings as an effect on the 
environment that must be addressed in an environmental review. “Section 21083(b)(3)’s 
express language, for example, requires a finding of a ‘significant effect on the 
environment’ (§ 21083(b)) whenever the ‘environmental effects of a project will cause 
substantial adverse effects on human beings, either directly or indirectly.’” (CBIA, 62 
Cal.4th at 800 (emphasis in original.) Likewise, “the Legislature has made clear—in 
declarations accompanying CEQA’s enactment—that public health and safety are of 
great importance in the statutory scheme.” (Id., citing e.g., §§ 21000, subds. (b), (c), (d), 
(g), 21001, subds. (b), (d).) It goes without saying that the hundreds of future residents 
at the Project are human beings and the health and safety of those residents is as 
important to CEQA’s safeguards as nearby residents currently living adjacent to the 
Project site. 

 
When a Project exceeds a duly adopted CEQA significance threshold, as here, 

this alone establishes a fair argument that the project will have a significant adverse 
environmental impact and an EIR is required.  Indeed, in many instances, such air 
quality thresholds are the only criteria reviewed and treated as dispositive in evaluating 
the significance of a project’s air quality impacts.  (See, e.g. Schenck v. County of 
Sonoma (2011) 198 Cal.App.4th 949, 960 [County applies BAAQMD’s “published 
CEQA quantitative criteria” and “threshold level of cumulative significance”]; see also, 
Communities for a Better Environment v. California Resources Agency (2002) 103 
Cal.App.4th 98, 110-111 [“A ‘threshold of significance’ for a given environmental effect 
is simply that level at which the lead agency finds the effects of the project to be 
significant.”].)  The California Supreme Court made clear the substantial importance that 
an air district significance threshold plays in providing substantial evidence of a 
significant adverse impact. (Communities for a Better Environment v. South Coast Air 
Quality Management Dist. (2010) 48 Cal.4th 310, 327 [“As the [South Coast Air Quality 
Management] District’s established significance threshold for NOx is 55 pounds per day, 
these estimates [of NOx emissions of 201 to 456 pounds per day] constitute substantial 
evidence supporting a fair argument for a significant adverse impact.”].)  Since expert 
evidence demonstrates that the Project will exceed the BAAQMD’s CEQA significance 
threshold, there is a fair argument that the Project will have a significant adverse effect. 
Because this potential significant effect was not addressed at all in the FEIR, the FEIR 
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fails as an informational document and fails to provide substantial evidence that there 
will not be significant impacts on human health due to indoor air pollution emissions.  

 
The City has a duty to investigate issues relating to a project’s potential 

environmental impacts.  (See County Sanitation Dist. No. 2 v. County of Kern, (2005) 
127 Cal.App.4th 1544, 1597–98. [“[U]nder CEQA, the lead agency bears a burden to 
investigate potential environmental impacts.”].)  “If the local agency has failed to study 
an area of possible environmental impact, a fair argument may be based on the limited 
facts in the record. Deficiencies in the record may actually enlarge the scope of fair 
argument by lending a logical plausibility to a wider range of inferences.”  (Sundstrom v. 
County of Mendocino (1988) 202 Cal.App.3d 296, 311.)  Given the lack of study 
conducted by the City on the health risks posed by formaldehyde, a fair argument exists 
that such emissions from the Project may pose significant health risks.  As a result, the 
City must prepare an EIR to analyze and mitigate this potentially significant impact.  
 

IV. THE CITY MUST PREPARE AN EIR BECAUSE THE 2006 PROGRAM EIR 
ADMITS SIGNIFICANT AND UNAVOIDABLE ENVIRONMENTAL 
IMPACTS.    

 
An EIR must be prepared for the Project because the 2006 EIR determined that 

the Downtown Plan would cause significant and unavoidable impacts on air quality, 
noise, traffic, and visual quality.  (2006 EIR, p. 1-43; 1-44). In the case of Communities 
for a Better Environment v. Cal. Resources Agency (2002) 103 Cal.App.4th 98, 122-
125, the court of appeal held that when a “first tier” EIR admits a significant, 
unavoidable environmental impact, then the agency must prepare second tier EIRs for 
later projects to ensure that those unmitigated impacts are “mitigated or avoided.”  (Id. 
citing CEQA Guidelines §15152(f))  The court reasoned that the unmitigated impacts 
was not “adequately addressed” in the first tier EIR since it was not “mitigated or 
avoided.”  (Id.)  Thus, significant effects disclosed in first tier EIRs will trigger second tier 
EIRs unless such effects have been “adequately addressed,” in a way that ensures the 
effects will be “mitigated or avoided.”  (Id.)  Such a second tier EIR is required, even if 
the impact still cannot be fully mitigated and a statement of overriding considerations 
will be required.  The court explained, “The requirement of a statement of overriding 
considerations is central to CEQA’s role as a public accountability statute; it requires 
public officials, in approving environmental detrimental projects, to justify their decisions 
based on counterbalancing social, economic or other benefits, and to point to 
substantial evidence in support.”  (Id. at 124-125) 

 
Since the 2006 EIR admitted numerous significant, unmitigated impacts, a 

second tier EIR is not required to determine if mitigation measure can now be imposed 
to reduce or eliminate those impacts.  If the impacts still remain significant and 
unavoidable, a statement of overriding considerations will be required.   
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V. CivicSD LACKS LEGAL AUTHORITY TO APPROVE THE PROJECTS OR 
TO MAKE ANY DETERMINATIONS UNDER CEQA. 
 

 CivicSD is a private, non-profit corporation.  As such the City lacks authority to 
delegate its governmental authorities to CivicSD and CivicSD lacks authority to take any 
governmental actions.  CivicSD was recented sued by its own Board member, Dr. 
Baxamusa, and the case was resolved with CivicSD agreeing to wind down its 
operations.  CivicSD is therefore not taking any new project applications.  However, 
CivicSD is still approving projects that were already “in the pipeline,” such as the three 
projects scheduled for consideration on October 9, 2019.  CivicSD simply lacks any 
authority to act on these projects. 
 
 As discussed in the attached Petition from the case of Baxamusa v. Civic San 
Diego, Case No. 37-1015-00012092-CU-PT0-CTL (Exhibit B, incorporated herein in its 
entirety), the City may not delegate its governmental powers to CivicSD unless it 
“retains ultimate control over administration so that it may safeguard the public interest.”  
Co. of Los Angeles v. Nesvig, 231 Cal.App.2d 603, 616.  The City exercise no 
meaningful control over CivicSD.  As discussed above, two of the three Projects are not 
even appealable to any City entity for review.  Decisions will be made behind closed 
doors by the CivicSD President without any public review or accountability.  This action 
is ultra vires.   
 
 Section 11.1 of the City Charter (and Article XI, Section 11a of the State 
Constitution) prohibits the City from delegating legislative power to non-governmental 
entities.  Any delegation must include adequate direction for the implementation of 
power.  CEEED v. Cal. Coastal Zone Cons. Comm., 43 Cal.App.3d 306, 325 (1974). 
The general rule is that while a public body may not delegate its power of control over 
public affairs to a private group, it may delegate the performance of administrative 
functions to such groups if it retains ultimate control over administration so that it may 
safeguard the public interest.  See Nesvig, 231 Cal.App.2d at 616. Powers which 
require the exercise of judgment or discretion must remain with the public agency and 
may not be delegated. 
 
 Here, the City has delegated highly discretionary powers to CivicSD, without any 
safeguards, and without any appeal to the City.  This is not allowed under the City 
Charter of State Constitution.  
 
 Furthermore, CEQA requires the CEQA decisions to be made by the City’s 
ultimate decision making body – the City Council. CEQA Guidelines §15025 mandates 
that a lead agency’s decision-making body cannot delegate to staff its obligation to 
review, consider, or approve a negative declaration prior to approving a project.  (CEQA 
Guidelines §15025(b)(1).  See also §15025(c).)  CEQA provides that only the “decision-
making body” of the public agency may make findings in support of a CEQA document. 
(CEQA Guidelines section 15025(b).)  The public policy and purpose for these non-
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delegable duties is to ensure that the highest level elected and appointed decision-
makers for the CEQA lead agency considers the environmental impacts of proposed 
projects before approving them, and to ensure that those decision-makers are held 
publicly accountable to their constituents for their decisions. This goal is undermined if 
an unaccountable non-profit organization makes ultimate CEQA decisions. 
 

CONCLUSION 
 

For the above reasons, the City must prepare an EIR to analyze and mitigate the 
impacts of the Projects that were not previously analyzed in the 2006 EIR.  CivicSD 
lacks any authority to approve the Projects or make CEQA determinations.   
   

 
      Sincerely, 
 

 
 
 
 
      Richard Drury 



 

 

EXHIBIT A 



Indoor Air Quality in New California Homes with Mechanical Ventilation 
 
Wanyu Chan1,*, Yang-Seon Kim1, Brett Singer1, Iain Walker1   
 
1 Lawrence Berkeley National Laboratory, Berkeley, USA 
*Corresponding email:wrchan@lbl.gov 
 
SUMMARY 
The Healthy Efficient New Gas Homes (HENGH) study measured indoor air quality and 
mechanical ventilation use in 70 new California homes. This paper summarizes preliminary 
results collected from 42 homes. In addition to measurements of formaldehyde, nitrogen 
dioxide (NO2), and PM2.5 that are discussed here, HENGH also monitored other indoor 
environmental parameters (e.g., CO2) and indoor activities (e.g., cooking, fan use) using 
sensors and occupant logs. Each home was monitored for one week. Diagnostic tests were 
performed to characterize building envelope and duct leakage, and mechanical system airflow. 
Comparisons of indoor formaldehyde, NO2, and PM2.5 with a prior California New Home 
Study (CNHS) (Offermann, 2009) suggest that contaminant levels are lower than measured 
from about 10 years ago. The role of mechanical ventilation on indoor contaminant levels will 
be evaluated.  
 
KEYWORDS  
Formaldehyde; nitrogen dioxide; particles; home performance; field study 
 
1 INTRODUCTION 
The HENGH field study (2016–2018) aimed to measure indoor air quality in 70 new 
California homes that have mechanical ventilation. Eligible houses were built in 2011 or later; 
had an operable whole-dwelling mechanical ventilation system; used natural gas for space 
heating, water heating, and/or cooking; and had no smoking in the home. Study participants 
were asked to rely on mechanical ventilation and avoid window use during the one-week 
monitoring period. All homes had a venting kitchen range hood or over the range microwave 
and bathroom exhaust fans. This paper presents summary results of formaldehyde, NO2, and 
PM2.5 measurements in 42 homes. The full dataset is expected to be available in summer 
2018.  
 
2 METHODS  
Integrated one-week concentrations of formaldehyde and NOx were measured using SKC 
UMEx-100 and Ogawa passive samplers. Formaldehyde samplers were deployed in the main 
living space, master bedroom, and outdoors. PM2.5 were measured using a pair of photometers 
(ES-642/BT-645, MetOne Instruments) indoor in the main living space and outdoors. PM2.5 
filter samples were collected using a co-located pDR-1500 (ThermoFisher) in a subset of the 
homes and time-resolved photometer data were adjusted using the gravimetric measurements. 
Results are compared with a prior field study CNHS (2007–2008) (Offermann, 2009) that 
monitored for contaminant concentrations over a 24-hour period in 108 homes built between 
2002 and 2004, including a subset of 26 homes with whole-dwelling mechanical ventilation.  
 
3 RESULTS 
Figure 1 compares the indoor concentrations of formaldehyde, NO2, and PM2.5 measured by 
the two studies. Results of HENGH are one-week averaged concentrations, whereas CHNS 
are 24-hour averages. HENGH measured lower indoor concentrations of formaldehyde and 
PM2.5, compared to CNHS. For NO2, the indoor concentrations measured by the two studies 



are similar. Summary statistics of indoor and outdoor contaminant concentrations (mean and 
median concentrations; N=number of homes with available data) are presented in Table 1.  
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Figure 1. Comparisons of indoor contaminant concentrations measured by two studies. 
 
Table 1. Summary statistics of indoor and outdoor contaminant concentrations. 
 HENGH - Indoor  CNHS - Indoor  HENGH - Outdoor  CNHS - Outdoor 
 N Median Mean  N Median Mean  N Median Mean  N Median Mean 
Formaldehyde (ppb) 39 20.0 20.6  104 29.5 36.3  38 2.0 2.0  43 1.8 2.8 
NO2 (ppb) 40 3.7 4.4  29 3.2 5.4  40 3.0 3.1  11 3.1 3.5 
PM2.5 (ug/m3) 41 4.7 5.8  28 10.4 13.3  42 5.9 7.7  11 8.7 7.9 
 
4 DISCUSSION 
The lower formaldehyde concentrations measured by HENGH in comparison to CNHS may 
be attributable to California’s regulation to limit formaldehyde emissions from composite 
wood products that came into effect between the two studies. Gas cooking is a significant 
source of indoor NO2 (Mullen et al., 2016). Even though NO2 concentrations measured by 
HENGH are similar to levels found in CNHS, the two studies differed in that HENGH homes 
all use gas for cooking, whereas almost all homes (98%) from the prior study used electric 
ranges. More analysis is needed to determine the effectiveness of source control, such as 
range hood use during cooking, on indoor concentrations of cooking emissions such as NO2 
and PM2.5. Lower PM2.5 indoors measured by HENGH compared to CNHS may be explained 
from a combination of lower outdoor PM2.5 levels, reduced particle penetration due to tighter 
building envelopes (Stephens and Siegel, 2012) combined with exhaust ventilation, and use of 
medium efficiency air filter (MERV 11 or better) in some HENGH homes. Further analysis of 
the data will evaluate the role of mechanical ventilation, including local exhaust and whole-
dwelling ventilation system, on measured indoor contaminant levels.  

 
5 CONCLUSIONS 
New California homes now have lower indoor formaldehyde levels than previously measured, 
likely as a result of California’s formaldehyde emission standards. Indoor concentrations of 
NO2 and PM2.5 measured are also low compared to a prior study of new homes in California.  
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THE COOPERSMITH LAW FIRM 
STEVEN T. COOPERSMITH (SBN 184646) 
ALANNA J. PEARL (SBN 256853) 
CATHERINE J. HAMPTON (SBN 285864) 
555 West Beech Street, Suite 230 
San Diego, California 92101 
Telephone: (619) 238-7360 
Facsimile: (619) 785-3357 

Attorneys for Petitioners Murtaza Baxamusa and 

ELECTROtllCALL Y FILED 
Superior Court of California. 

County of San Diego 

0811612016 at 02 :57 :00 PM 

Clerk of the Superior Court 
By Christina \Allegas, Deputy Clerk 

6 San Diego County Building & Construction 
Trades Council, AFL-CIO 
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21 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO - CENTRAL DIVISION 

MUR T AZA BAXAMUSA, an individual, 
SAN DIEGO COUNTY BUILDING & 
CONSTRUCTION TRADES COUNCIL, 
AFL-CIO, 

Petitioners, 

v. 

CIVIC SAN DIEGO, a California 
Corporation, CITY OF SAN DIEGO, a 
municipal corporation, and DOES 1 
through 50, Inclusive, 

Respondents. 

CASE NO.: 37-2015-00012092-CU-PT-CTL 

THIRD AMENDED PETITION FOR 
DECLARATORY AND INJUNCTIVE 
RELIEF 

Code of Civil Procedure §§1060; 526a 

Judge: Hon. Richard E. L. Strauss 
Dept: C-64 

Petition Filed: April 10, 2015 
First Amended Petition Filed: May 8, 2015 
Second Amended Petition Filed: December 22, 
2015 

22 Petitioners MURTAZA BAXAMUSA and SAN DIEGO COUNTY BUILDING & 

23 CONSTRUCTION TRADES COUNCIL, AFL-CIO, allege for their Petition against Respondents 

24 CIVIC SAN DIEGO, a California Corporation, CITY OF SAN DIEGO, a municipal corporation 

25 (collectively "Respondents"), and DOES 1 through 50 as follows: 

26 INTRODUCTION AND BACKGROUND 

27 1. In 2011 , the California legislature ended a roughly 60-year tax-funded 

28 redevelopment program in California designed to combat public blight in urban cities. Until the 
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1 time of the program's demise, redevelopment in the City of San Diego (the "City") was 

2 administered by the City's former Redevelopment Agency and through an agency relationship 

3 with.the City's non-profit entity, the former Centre City Development Corporation ("CCDC"). 

4 2. As a result of the end of redevelopment in California, it was unclear what role 

5 CCDC C{)Uld or should continue to serve for the City. Nonetheless, in June 2012, Mayor Jerry 

6 Sanders made the determination to repurpose CCDC to Civic San Diego ("CivicSD"), and to 

7 continue the City's delegation of permitting and planning authority to CivicSD that was 

8 previously made to CCDC for purposes of assisting with tax-funded redevelopment. 

9 3. The City now engages CivicSD's services through two June 2012 consulting 

10 agreements between the City and CivicSD. Unfortunately however, and in light of the changed 

11 landscape caused by the end of redevclopment, the City has utterly failed to provide adequate 

12 oversight over and safeguards regarding the services CivicSD now performs for the City since 

13 that time. 

14 4. CivicSD is a private, non-profit corporation whose only member is the City itself. 

15 CivicSD's website describes the corporation as "a one-stop shop with a Neighborhood 

16 Development Toolbox that lets us move quickly with public-private development projects and 

17 programs." Indeed, CivicSD's "streamlined" process for project approvals is one of its 

18 supporters' biggest selling points. Unfortunately, this "streamlined" efficiency comes at a high 

19 cost for downtown San Diego. The price is public discourse and due process. 

20 5. CivicSD is solely responsible for Centre City Development Permits within 

21 downtown San Diego. The City Council and the Mayor appoint every member of CivicSD's 

22 Board of Directors ("Board") to a three year term. Not one member of CivicSD's Board was 

23 elected. In essence, CivicSD's Board operates without any accountability to the City Council, 

24 and thus without accountability to San Diego taxpayers. 

25 6. Yet, CivicSD's operations d=arid close scrutiny for a multitude of reasons. In 

26 addition to serving as the City's agent for downtown planning and permitting, Board members are • 

27 also permitted to serve on the board of"for profit" subsidiaries known as Community 

28 Development Entities ("CD E's"), which administer New Market Tax Credits granted by the 
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Federal Government. Significant conflicts of interest exist or could arise as a result of this dual 

role served by CivicSD Board Members. Further, CivicSD is compensated based on a percentage 

of the projects and services rendered, which necessarily creates an inherent bias towards projects 

and services that will result in greater revenue. 

7. To the extent the City Council believes it can continue lawfully delegating powers 

of permitting and planning to Ci vicSD in light of the demise of redevelopment, the delegation is 

limited by the San Diego City Charter ("Charter") Sections 11.1, 28, aod/or ll 7(e). 1 F1trther, 

even if the continued delegation to CivicSD is lawful, the City cannot completely absolve 

itself of all responsibility and oversight for CivicSD's actions. In California, a legislative body 

can lawfully delegate administrative planning and permitting functions to another entity only if it 

"retains ultimate control over administration so that it may safeguard the p1tblic interest." 

See County of Los Angeles v. Nesvig, 231 Cal. App.2d 603, 616 (165). City Council has, in 

practice, utterly failed to exert its ultimate control with respect to the activities of CivicSD 

since the end of redevelopment in Califomia. 

8. In addition, the City Council does not provide a meaningful avenue for an 

aggrieved person to appeal Process Two and Three pennitting and planning decisions to a 

legislative body directly accountable to eleeted ofiieials. In every other part of San Diego 

County, taxpayer citizens can appeal Process Two and Three permits directly with the City's 

Planning Commission. Instead, taxpayer citizens in downtown San Diego have only one avenue 

for appeal of Process Two and Three decisions the CivicSD Board itself. 

9. As a result, taxpayers, business owners, developers, and union representatives 

alike are deprived of meaningful recourse, or an opportunity to engage in significant discourse, 

regarding most decisions made by CivieSD on a project-specific level with any City employee, 

1 The City is apparently of two minds on this issue. On the one hand, it calls CivicSD a 
"consultant," which would purportedly permit the City to engage CivicSD pursuant to Section 28 
of the Charter, and would not require the City to engage in a competitive bidding process. But on 
the other hand, the City's Resolution No. 307849, which expanded CivicSD's duties in November, 
2012, specifically references City Charter section ll 7(c) with respect to the engagement of I 
CivicSD, which does in fact require the City to engage in a competitive bidding process. This is 
but one of the many contradictions in11erent in the manner in which the City Council is allowing 
CivicSD to operate. ·~mm __________ _ 
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1 City department or City elected official. 

2 10. In fact, the public has been silenced through the operation of CivicSD. Taxpayers 

3 unhappy with the actions of CivicSD cannot be heard by a legislative body on appeal, and they 

4 cannot be heard at the ballot box. Thus, neither CivicSD nor the City Council has to account for 

5 the planning and permitting decisions made by CivicSD. CivicSD does not have to answer to the 

6 City Council, and the City Council does not have to answer to its constituents. 

7 11. Given this municipal mess, it is no surprise that San Diego is the only municipality 

8 in the State of California that delegates its planning functions to a private, non-government 

9 corporation. The continuation and expansion of CivicSD's agency role after the end of 

10 redevelopment is unprecedented in this State. 

11 12. Indeed, on March 6, 2015, California Assemblywoman Lorena Gonzalez proposed 

12 Assembly Bill 504 ("AB 504"), designed to "create more oversight at local governments that rely 

13 on the planning, zoning or permitting expertise of non-profit organizations or private 

14 individuals." According to Assemblywoman Gonzalez in a press release accompanying the 

15 introduction of AB 504, "the goal of the bill was to clarify the ability of non-profit groups like 

16 Civic San Diego to perform permitting work for local governments, as it's uncertain what legal 

17 authority in California law the organization has to approve building projects on behalf of 

18 the City of San Diego after redevelopment's demise." 

19 13. California's Legislature agreed with AB 504's mission and approved the bill on 

20 September 4, 2015. However, Governor Brown vetoed the enrolled bill on October 8, 2015 with 

21 the following veto message: 

22 This legislation imposes statewide rules on local land use planning 

23 that are intended to address a dispute in one jurisdiction. These are 

24 issues that should be determined at the local level. 

25 (Emphasis added.) 

26 14. Petitioners have heard the Governor's message loud and clear: this is an issue 

27 that must be resolved by this Court. Thus, by this lawsuit, Petitioners seek a declaration that, 

28 since the end of tax-funded redevelopment in California, the City has failed to properly 
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1 administer its delegation of pennitting and planning authority to CivicSD because it has: (1) 

2 effectively surrendered or abnegated control over certain discretionary land use planning and 

3 pennitting decisions to CivicSD; (2) failed to clearly define CivicSD's scope and authority; and 

4 (3) failed to implement and exercise adequate safeguards against CivicSD's misuse of power, 

5 including proper oversight. Petitioners specifically seek the City and CivicSD to adopt 

6 provisions similar to those set forth in AB 504, namely: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 15. 

• A right of appeal to the City Council for projects that include (i) no less than 50 

residential units, (ii) no less than 50 hotel rooms, (iii) no less than 25,000 square feet 

of commercial space, and; 

• An annual report from CivicSD to the City Council on the planning functions 

m1dertaken during the previous calendar year that includes, but is not limited to, a 

detailed description of each planning fimction and an explanation of how it is 

consistent with the City's charter, municipal code, ordinances, and any applicable 

parts of the City's General Plan. Each report must be reviewed and approved by the 

City Council at a noticed public hearing. 

Further, Petitioners seek injunctive relief as taxpayers pursuant to California 

17 Code of Civil Procedure ("CCP") Section 526(a) to prevent the City from continuing to make 

18 illegal expenditures in the form of payments to CivicSD for services rendered with respect to land 

19 use planning and permitting decisions without this type of sufficient City oversight. 

20 16. Although Petitioners inherently claim that the City and CivicSD have acted 

21 illegally in the execution and administration of the City's delegation to CivicSD, Petitioners are 

22 not seeking to invalidate or m1wind decisions made by CivicSD since 2012. Although certainly 

23 decisions made since 2012 by CivicSD are relevant to this lawsuit, Petitioners are seeking 

24 something more fimdamental - to obtain the Court's determination that the City is not complying 

25 with its legal and constitutional duties and to prevent further expenditures to its delegee until and 

26 unless the City so complies. 

27 17. Moreover, as made clear by this amendment, Petitioners do not mount a facial 

28 challenge to the underlying act of delegation of authority made to CCDC in 1992 - the statute of 
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limitations set forth in Government Code Section 65009 is therefore inapplicable. Rather, the 

2 purpose of Petitioners' request for declaratory and injunctive reliefis to challenge the City's 

3 current lack of oversight and safeguards with respect to its delegation of authority to CivicSD 

4 since the time that redevelopment ended in California. Accordingly, there are no statute of 

5 limitations issues with the relief sought by Petitioners in this action. 

6 18. In addition, Petitioners assert standing to bring this action as citizens and taxpayers 

7 pursuant to the provisions of CCP §526(a). 

8 VENUE. PARTIES, Al'l-U JURISDICTION 

9 19. Venue is proper because the facts and circumstances of this case, and the 

10 declarations sought from this Court, arise from matters directly at issue in the City of San Diego, 

11 within San Diego County. 

12 20. Petitioner Murtaza Baxamusa, PhD ("Dr. Baxamusa") is a Director on the CivicSD 

13 Board of Directors and has served in that role since the Mayor appointed him in May 2013. In 

14 addition to his role with CivicSD, Dr. Baxamusa serves as the Director of Planning and 

15 Development for the San Diego County Building and Construction Trades Council Family 

16 Housing Corporation and teaches a community planning course at the University of Southern 

17 1 California ("USC"). Dr. Baxamusa received his Bachelor's degree in Architecmre from the 

18 Indian Institute ofTeclmology and both his Master's and PhD degrees in Planning at USC. Dr. 

19 Baxamusa is currently a certified planner by the American Planning association and holds over 12 

20 years of experience in economic development and sustainable urban planning. Dr. Baxamusa 

21 lives and works in San Diego, California. Dr. Baxamusa is directly affected by City Council's 

22 failure to properly oversee CivicSD as a Board member and Director ofCivicSD and thus has 

23 ·, standing to seek a judicial declaration of his rights and duties concerning these Respondents. 
' ' 

24 21. Petitioner San Diego County Building and Construction Trades Council, AFL-CIO 

25 (the "Trades Council") is an affiliation of twenty-two (22) construction and trade unions (the 

26 "Building Trades") representing over 30,000 workers throughout San Diego County. The Trades 

27 1: Council performs a variety ofresponsibilities including, but not limited to: (1) serving as a 

28 clearinghouse of infom1ation for its affiliated unions on legislative issues at all levels of 
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1 government; (2) serving as the body that approves strike sanctions for affiliates; (3) acting as the 

2 lead in negotiations for Project Stabilization Agreements and Project Maintenance Agreements; 

3 and (4) serving as the entity which speaks for the Building Trades on issues of concern. Business 

4 Manager Tom Lemmon acts as the Trades Council's spokesperson and handles its day to day 

5 operations. Trades Council is directly affected by City Council's failure to properly oversee 

6 CivicSD - and in particular, its failure to provide a right of appeal for decisions made by Civic 

7 SD - and thus has standing to seek a judicial declaration of its rights against these Respondents. 

8 22. Defendant Civic San Diego is a private, non-profit subsidiary corporation of the 

9 City. Civic San Diego describes itself as a "one-stop shop" that facilitates quick approval, 

10 permitting, and funding of "public-private development projects and programs." Civic San 

11 Diego's specific purposes are: (1) to engage in economic development, land use permitting and 

12 project management services; (2) to enter into agreements, contracts or memoranda of 

13 understanding with any public or corporate entity, including the City, in furtherance of the 

14 Corporation's purposes; (3) to engage in any other activities in furtherance of the purposes for 

15 which the Corporation was formed; and ( 4) to receive, invest, and utilize for the purposes for 

16 which the Corporation is formed, gross receipts from activities related to the Corporation's 

17 exempt functions, and fimds and property acquired through solicitation of contributions, 

18 donations, grants, gifts, bequests, and the like. 

19 23. Defendant City of San Diego is, and at all times herein mentioned was, a 

20 California municipal corporation chartered pursuant to the Constitution and laws of the State of 

21 California and located in the County of San Diego, California. 

22 SUMMARY OF RELEVANT LAW 

23 

24 

25 

26 

27 

28 

24. The City Charter section 11.1 provides: 

The same prohibition against delegation of the legislative power 
which is imposed on the State Legislature by Article XI, Section 11 a 
of the Constitution of the State of California shall apply to the City 
Council of San Diego, so that its members shall not delegate 
legislative power or responsibility which they were elected to 
exercise in the adoption of any ordinance or resolution which raises 
or spends public monies ... 
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I 25. Thus, the City Charter expressly provides that the City Council is prohibited from 

2 delegating its duties to third parties by California's strong doctrine against the delegation of 

3 legislative activity. On the other hand, legislative bodies such as City Council may delegate 

4 certain administrative duties - but those grants must attach procedures which safeguard against 

5 possible misuses of that power. See City of Burbank v. Burbank-Glendale-Pasadena Airport 

6 Authority, 72 Cal. App. 4th 366, 376 (1999). 

7 26. In addition, delegations of administrative or regulatory powers must include 

8 sufficiently definite directions for the administrative body in the manner of exercising its 

9 delegated powers. See id. (citing Katz v. Dept. of Motor Vehicles, 32 Cal. App. 3d 679, 684 

10 (1973)). The legislature cannot abdicate responsibility to resolve fundamental issues by 

11 delegating that function to others or by failing to provide adequate direction for the 

12 implementation of its declared policies. See CEEED v. Cal. Coastal Zone Conservation 

13 Comm., 43 Cal. App. 3d 306, 325 (1974). Hence, when the legislature makes the fundamental 

14 policy decision to delegate imposition of its declared policies to some other body, the legislature 

15 must impose adequate safeguards. See id. 

16 27. A government entity contracts away its police power when a contract amounts to a 

17 "surrender" or "abnegation" of a proper governmental function. See Santa Margarita Area 

18 Residents Together v. San Luis Obispo County, 84 Cal. App. 4th 221, 233 (2000). The general 

19 rule is that while a public body may not delegate its power of control over public affairs to a 

20 private group, it may delegate the performance of administrative functions to such groups if 

21 it retains ultimate control over administration so that it may safeguard the public interest. 

22 See Nesvig, 231 Cal.App.2d at 616. In each case of delegation there are two issues, whether the 

23 function is a proper one for delegation, and whether the manner of delegation retains the 

24 necessary, ultimate control over administration in the hands of the public entity. See id. at 617. 

25 28. Powers which require the exercise of judgment and discretion must remain with 

26 the public agency and cannot be delegated. Thus the issue in each case of delegation is whether 

27 ultimate control over matters involving the exercise of judgment and discretion has been retained 

28 by the public entity. See id. 
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29. By statute, California has given the taxpayer broad standing to enjoin illegal 

government action pursuant to CCP 526a, which provides in relevant pan: 

An a<,1ion to obtain a judgment, restraining an prewnting any illegal 
expenditure of, w!lllte o±: or injury to, the estate, funds, or other 
property of a ... city ... may be maintained against any officerthereot: 
or any agent, or other person, acting in it.~ behalf; either by a citizen 
resident therein, or by a corporation, who is a.ssed for and is liable to 
pay, or, within one year before the commencement of the action, has 
paid. a tax therein. 

30. The primary purpose of the statute is to enable a large body of the citizenry to 

challenge governmental action which would otherwise go unchallenged in courts because of the 

standing requirem1:,"Ill. Blair v. Pit chess, 5 Cal. 3d 258, 267 -268 (l 971 ); \V aste Management of 

Alameda County, Inc. v. Countv of Alameda, 79 Cal. App. 4"1 1223, 1240 (2000). To this end, 

the statute has been construed liberally. Id. No showing of special damage to a partk.11lar 

taxpayer is required as a requisite for bringing a taxpayer suit - rather, taxpayer suits provide a 

general citizen remedy for controlling illegal governmental activity even without a shmving of 

direct injury. Connerly v. State Personnel Bd,, 92 Cal. App. 4'h 16, 29 (2001). 

FACTS 

A. The Ambiguous Authority and Scope of CivicSD and the Citv's Failure to 
Adegualelv Oversee CivicSO's Operations since the End of Redevelopment in 
California 

31. Currently, the City of San Diego is the only city in the entire state of California 

which outsources its planning and redevelopment functions to a prh ate, non-governmental entity. 

32. After the demise of tax-funded redevelopment in California, it was unclear what 

role CCDC could or should continue to serve for the City. Nonetheless, Mayor Jerry Sanders 

made the determination to repurpose CCDC to CivicSD, and to continue to engage CivicSD's 

services through the use of two June 2012 consulting agreements between the City and CivicSD. 

CivicSD holds only one member the City - which possesses voting rights used to appoint 

members of the Board, to dispose of the corporation's assets, to merge the corporation, dissolve 

the corporation, and amend the Articles oflncorporation or Bylaws. 

/// 

m-•••••••ww~--- «m---·-----------••••·---•««• 
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1 33. Though the City is a member of CivicSD, CivicSD is not a city department or 

2 other governmental entity. Rather, CivicSD is a "consultant" to the City pursuant to two 2012 

.3 Consulting Agreements. Under its Articles of Incorporation, CivicSD may perform certain 

4 otherwise govr.mmental functions including, but not limited to economic development, land use 

5 p=itting, and project management services. De<ipite its status as a private non-profit subsidiary 

6 cmporation of the City, CivicSD receives substantial support from government and public funds. 

7 An excellent example of the paradox inherent in CivicSD's struch1re is in its own application for 

8 t,'le federal New Market Tax Credit Program. Is it a private, non-profit corporation? Is it 

9 Government-controlled? Even CivicSD does not fully understand if it is a private corporation 

10 with proprietary interC!:lts separate from the City: 

11 a. Applicant '.'lame: 

12 Civic San Diego Economic Growth and Neighborhood 1nvC!:ltment Fund 

l3 b. Applicant Employer Identification Number: 

14 46-0660465 

15 c. Corporate Status of the Applicant: 

16 !'>on-profit 

1 7 d. Structure of the .4pplicam: 

18 Government-Controlled entity 

19 34. Municipal Code § 156.0304 designates the City as the responsible party for the 

20 "administration of planning and zoning for the City of San Diego within the Centre City Planned 

21 District." Nonetheless, Charter Section 28 provides that the Mayor "shall have the power to 

22 employ experts, or consultants to perform work or give advice connected with the Departments of 

23 the City when such work or advice is m:cessary in connection therewith." 

24 35. Further, Charter Section 1l7(c) states that "the City may employ an independent 

25 contractor to provide City services as an alternative to classified employees when the Mayor 

26 determines, subject to council approval, that the services can be provided more economically and 

27 efficiently by an independent contractor ... while maintaining service quality and protecting the 

28 public interest." Importantly, Section 117(c) requires the City to engage in a competitive bidding 

~w~ ............ w---~···------
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process to engage such independent contractors, something it did not do with respect to its 

engagement of CivicSD.2 Regardless of which Charter Section the City delegates its powers 

tmder, the delegation cannot equate to a total absolution oflegislative responsibility. 

36. An April 2014 memorandum issued from the Office of the City Attorney 

("Memorandum"), which surfaced in a March 25, 2015 article published in the San Diego City 

Beat, addresses some of the issues related to the City's delegation to CivicSD. The Memorandum 

specifically notes that "[i]fthe Council decides to delegate duties to CivicSD, it is critical that the 

Council provide specific parameters limiting CivicSD's exercise of authority; doing so will 

reduce the risk of successful challenge to the act of delegation." The Memorandum further 

provides: 

If CivicSD provides any services on behalf of the City, it is this 
Office's opinion that the City must enter into a contra.ct v.rith Civic SD 
that provides express conditions related to the work that CivicSD will 
perfonn. The conditions should include oversight; indemnification, 
hold harmless, and other provisions to protect the City from liability 
caused by CivicSD's conduct; termination for non-pLTformancc and 
convenience; and other provisions . 

37. Thus, and as recognized by the City Attorney, City Council is required to 

sufficiently limit CivicSD's authority and provide adequate oversight over CivicSD to ensure its 

activities and decisions conform to the City's General Plan, the Downtown Community Plan, the 

Planned District OrdinanceB, and the City's Planned Development Ordinance (the"PDO"). 

38. CivicSD divides the tusks ofreviewing and approving permit applications between 

its Board and its President. The Board reviews and approves certain Conditional Use Permits, 

Variances, and all Planned Development Pennits which are required for any new structure over 

1,000 feet in size. 

39. If a development is less than 100,000 square feet and possesses fewer than 50 

dwelling units, the project must receive a development permit directly from the President of 

CivicSD through an "administrative review" process. This "administrative review" is not subject 

to a public hearing, nor is the President's decision appealable to City Council. 

2 It is unclear whether the City Council's delegation of powers to CivicSD is made pursuant to 
Charter Section 28 or Charter Section 1l7(cJ __ _ 
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40. If a development seeks a Centre City Development Pcnnit for a project exceeding 

100,000 square feet, possesses more than 50 dwelling units or is more than 85 feet high, the 

Board must grant "Design Review" approval. In theory, Design Review is limited only to the 

aesthetics of a project, i.e. exterior paint color and visible architecture. If the Board grants Design 

Review approval, the approval will generally then go to the CivicSD President, who determines if 

a project is consistent with all plans and then almost immediately issues a Development Permit. 

41. Unfortl)l)ately, although the PDO requires CivicSD to adhere to certain general 

parameters set by the City, in practice CivicSD is often ambiguous and inconsistent with its 

permitting process decisions. For example, according to the PDO the CivicSD Board must 

approve larger developments that require a Development Permit. However, in practice, a final 

11 approval of a Development Permit is a made by CivicSD staff and is rendered privately, behind 

12 ' closed doors. 

13 42. Further, the PDO directs the decision-maker-in this case, the CivicSD Board- to 

14 ensure that larger projects requi1ing a Development Permit are consistent with City plans. 

15 However, CivicSD staff has instructed the Board not to make those types of findings, leaving the 

16 findings the sole responsibility of the President. Tims, a discrepancy exists between what the 

17 PDQ seems to require of the Board, and what in practice staff at CivicSD allow and ask of the 

18 Board. This type of discrepancy between what CivicSD is required to do on paper, and what it 

19 actually does in practice, is but one example of how the City has failed to properly monitor the 

20 activities of CivicSD. As the elected body, the City Council owes a duty to the public to properly 

21 oversee the activities ofCivicSD. 

22 

23 

24 

25 

26 

27 

28 

43. Currently, the City is the exclusive client and also the sole member ofCivicSD. 

However, one of the 2012 consulting agreements between the City and CivicSD delegates 

economic development authority in low-income areas to CivicSD, allowing for CivicSD to enter 

into other agreements with different public or private entities. Yet there is no process or protocol 

in place for whether this would change CivicSD's relationship with the City, or what kind of 

oversight or supervision would occur, if any, over these potential new agreements. 

! /// 
!' 
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44. The non-partisan State of California Office of Legislative Counsel (the 

"Legislative Counsel") has weighed in on the proper role and authority of Ci vicSD as well. In a 

memorandum addressed to Assemblywoman Gonzalez dated April 17, 2015, the Legislative 

Counsel wrote to answer her questions: (1) as to whether a city may contract away its land use 

authority to a non-profit benefit corporation; and (2) whether the Legislature may authorize a city 

to contract away its land use authority to a non-profit public benefit corporation. The Legislative 

Counsel's memorandum is attached hereto as Exhibit "A," and specifically incorporated herein by 

reference. 

45. The Legislative Counsel answered these questions with a resounding "no": 

We have determined that a city may not, and the Legislature 
may not authorize a city to, contract away to a nonprofit entity 
its police power, which includes land use authority. 

46. The question of whether a delegation is proper, according to the Legislative 

Counsel memorandum, is if "the city retains ultimate control of matters involving the exercise of 

judgment and discretion .... " This is a key issue for the Court's determination in this case. 

Although the City Council appoints the Board, in reality and practice, CivicSD operates 

independently, uses its own judgment, and makes its own determinations on land use issues, with 

no direct right of appeal of its dete1minations to the City Council, and, in reality and practice, 

with no meaningful oversight or direction. The City has thus, in reality and practice, abandoned 

its police power to CivicSD. 

47. For example, CivicSD's Consulting Agreement requires it to perform its 

functions "as directed by the City." Yet, the City in reality provides no direction at all. In 

fact, CivicSD exercises total ,judgment and discretion when it determines if a particular 

project comports with the downtown General Plan and issues a resulting permit. CivicSD 

necessarily exercises discretion because a General Plan provides only general outlines for land 

use in a particular locality. Sec !o.esher Comm., Inc. v. City of Walnut Creek, 52 Cal. 3d 531, 540 

(1990). The City bears the responsibility to write the details of the General Plan as well as to 

ensure CivicSD adheres to them. In practice, it has failed to do so, and has allowed CivicSD to be 

the master of its destiny. 
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I 48. Further, though the Consulting Agreements provide the City the ability to 

2 audit CivicSD's books and records at any time, in fact, on information and belief, the City 

3 fails to exercise this important oversight activity. In addition, the City's claim that it retains 

4 ultimate control over CivicSD's activities merely because it has the ability to terminate its 

5 Consulting Agreement with CivicSD at any time is illusory. How can the City determine if 

6 termination is proper if it provides no oversight of what CivicSD is doing on a day to day basis? 

7 The termination provision in the Consulting Agreement means nothing if, in reality the City fails 

8 to exercise any control over Ci vie SD in the first place. In addition, the mere ability to terminate 

9 the relationship is not the type of oversight and sufficient safeguards contemplated by California 

l 0 courts when opining on the propriety legislative delegation. 

11 49. The City Attorney's own April 2015 recent memo, released on the heels of the 

12 Legislative Counsel opinion, advises that the City ''revisit the existing agreements to clarify 

13 CivicSD's activities, build in transparency and financial oversight, provide for delegation of 

14 permitting authority by separate agency agreement, and include appropriate termination 

15 provisions." Accordingly, it appears everyone is in agreement that- with the exception of the 

16 City Council and CivicSD ultimate control and the exercise of judgment and discretion are 

17 currently in the hands of CivicSD. 

18 50. Legislators built City oversight into AB 504 by requiring a detailed annual report 

19 from the nonprofit public benefit corporation to the legislative body. This report would include 

20 details on the planning functions undertaken by CivicSD during the previous calendar year which 

21 would include, but not be limited to, a detailed description of each planning function and an 

22 explanation of how it is consistent with the city's charter, municipal code, ordinances, and any 

23 applicable parts of a general plan. Each report must be reviewed and approved by the legislative 

24 body of the city at a noticed public hearing. 

25 51. Accordingly, this lawsuit is just one of many voices speaking on the need for 

26 oversight and accountability for CivicSD in the wake of redevelopment's demise. If the City 

27 Council chooses to continue delegating its pennitting and planning duties in the manner it has 

28 done since Jtme 2012, then it likewise has an obligation to San Diego taxpayers to properly define 
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and oversee the aetivities of CivicSD in order to hold the nonprofit accountable to the members of 

the community it purports to b<enefit. There is no reason that pem1itting and planning in 

downtown San Diego should be free of oversight from City Council and accountability to 

taxpayers just because it is "serviced" by a nonprofit corporation. [n fact, its status as a corporate 

entity, rather than governmc.ntal entity, is a primary reason why City Council must actively 

monitor CivieSD. 

B. CivlcSD Board Member Contlieti ofJntcrest 

52. CivieSD Board members lack clarity as to what interests they represent in carrying 

out their planning und permitting duties. Do the Board mLmbers represent the City's interests 

(CivicSD's sole member), or do they represent CivicSD's interests'? JI is also unclear to whom, 

exactly, the Board members owe fiduciary duties. This ambiguity is especially concerning 

because, in addition to its planning and permitting activities on behalf of the City, CivicSD's 

subsidiary CD Es administer public-private developments through the administration of New 

Market Tax Credits, and takes a percentage of fonds for completed projects as compensation for 

these services. The issue of fiduGiary duties is critical, givm1 the conflicts of i~terest which could 

exist or could easily arise as a result of Board members' dual roles and conflicting loyalties to 

17 'i private and public interests. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

28 

53. Pursuant to the new roles served by CivieSD and its Board since the end of 

rcdevelopm<:."l'.lt, various Board members also serve on the Boards ofCivicSD's subsidiary CDE's. 

To understand why this could create a conflict of interest, it is important to undcrstand the nature 

ofCDEs: 

A CDE is a domestic wrporation or partnership thal is an 
intermediary vehicle for the provision of loanB, investments, or 
financial counseling in Low-Income Communities (LICs). Benefits 
of being certified as a CDE include being able to apply to the CDFI 
Fund to receive a New Markets Tax Credit (NMTC) allocation to 
offer its investors in exchange for equity investments in the CDE 
and/or its subsidiaries; or to receive loans or investments from other 
CDEs that have received KMTC allocations. 

www.cdfifund.gov/what _we_ do/programs_id.asp?programID=I 0 

54. Given these CDEs' hold both private and public fonds, CivicSD Board members 

------~ ------••••••--••m-•••A .. o .... ~- •••••••-••••• ••• ----
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could have private organizational interests to protect that conflict with the City's interests. Yet 

2 the Board receives no direction from City Council as to what entity it owes fiduciary duties to in 

3 those instances. In the event of a conflict, does the Board owe a fiduciary duty to protect 

4 taxpayer interests or CivicSD subsidiaries' interests? Due to the City Council's failure to 

5 properly and clearly delegate its power to CivicSD with sufficient oversight, this question 

6 remains unanswered, 

7 55. Another inherent conflict plagues CivicSD regarding its role in the approval of 

8 land-use pennits on the one hand, and its proprietary interest~ in funding projects with Kew 

9 Market Tax Credits or similar sources on the other. These functions currently overlap 

10 jurisdictionally downtown, but this conflict could spread to other areas since CivicSD is actively 

11 seeking permitting authority in areas outside downtown. CivicSD could fund property 

12 acquisition, approve its land-use permits, fund its development, and accrue revenue from the 

13 same project, without any approval or oversight from the City. This is in clear contrast to a well-

14 established procedure for public hcmings, public disclosures, and agency approvals for 

15 disposition and development agreements followed by redevelopment agencies under the former 

16 state redevelopment law. 

17 

18 

c. Appeal of CivicSD Decisions and Mandatorv Reporting 

56, The City Council cannot provide adequate safeguards over the activities of 

19 CivicSD unless it provides (1) an opportunity for the public to directly appeal Process Two 

20 and Three CivicSD permitting decisions through a formal appeals process to a legislative 

21 body, and (2) requires CivicSD to report annually on the permitting functions it takes on 

22 behalf of the City. 

23 As it stands, Process Two and Three permitting decisions in downtown San Diego 

24 are treated differently than everywhere else within San Diego County, la areas outside CivicSD's 

25 control, Process Two and Three pennits are appealable to the Planning Commission - a division of 

26 the City. However, citizens of downtown San Diego are denied access to a legislative body for 

27 purposes of appeal. 

28 Ill 
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1 58. Currently, if a member of the public disagrees with a Proces> Two or Three decision I 
2 

3 

4 

5 

6 
l 

of CivicSD, his or her only recourse is to testify directly to the Board of CivicSD, which steps into ! 
the shoes of the Planning Commission in do""ntown San Diego. Thus, the individual has no ability l 
to appeal dedsions of CivicSD to a legislative body. This process does not provide meaning/id 

recourse because the Board docs not rely cm the public for its job security, thus the Board can take ! 
or leave the publics' cnncems without fear of consequences at the ballot box. Importantly. this 

~ 

11 

i 

8 

process also provides insufficient safeguards regarding City Council's delegation to ChfoSD as 

required by California law. 

9 i 59. For example, in 2013 the Trades Council urged CivicSD to deny the Design Review I 

10 approval of a hotel on West A.sh Street in downtown San Diego for a multitude of reasons, including 

11 , the Board's failure to consider environmental impacts consistent with the City's General Plan, that 

12 California law required CivicSD to prepare a subsequent EIR for the proposed project, and that the 

13 project conflicted with the San Diego General Plan and the Downtown Community Plan goals and 

14 policies. Konetheless, the Design Review and project Wt're ultimately approycd by CivicSD. The 

15 Trade Council had no avenue for further appeal ofCivicSD's decision, despite the fact that the 

16 Trade Council raised serious compliance issues which went unaddressed. 

17 60. AB 504 directly addressed these issues by requiring a right of appeal t<l a legi;;lative 

18 body .for projects that include (i) no less than 50 residential units, (ii) no less than 50 hotel rooms, 

19 (iii) no less than 25,000 square foet of commercial spaee. AB 504 further addressed the City's lack 

20 of suffieient owrsight by requiring annual report from CivicSD to the City Council on the planning 

21 functions undertaken during the previous calendar year that includes, hut is not limited to, a detailed 

22 description of each planning function and an explanation of how it is consistent with the city's 

23 ' charter, municipal code, ordinances, and any applicable parts of a general plan. 

24 61. Petitioners stand with the Callfornill legislature - which passed AB 504 and 

25 believe this structured right of appeal and mandatory annual reporting by CivicSD to be both 

26 necessary and sufficient to adequately protect the public. 

27 62. The City Council cannot entirely abdicate itself of responsibility for pem1ilting and 

28 plunning a function traditionally exercised by a legislative body and required to be protected by I 
PETITION FOR DECLARATORY A:\D 
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elected bodies. The City's delegation of this power since the end of redevelopment without 

sufficient oversight and without an avenue for direct appeal to a legislative body fails to satisfy 

safeguard requirements under California law. Petitioners thus seek a judicial declaration from this 

Court and an injunction, as described below. 

FIRST CAUSE OF ACTION 
Request for Declaratory Relief Regarding the City's Improper Delegation 

of Legislative Authority to CivicSD pursuant to California Code of Civil Procedure §1060 
(Against All Respondents) 

63. Petitioners incorporate by reference Paragraphs I through 62 of this Complaint as 

though fully set forth herein. 

64. An actual and justiciable controversy exists between the Petitioners and 

Respondents regarding the manner in which the City Council has impermissibly surrendered 

and/or abnegated its permitting and planning functions by delegating these functions to CivicSD 

since the end of redevelopment in California, and specifically, since June 2012. 

65. Petitioners assert that the City Council has improperly delegated its authority to 

CivicSD by failing to properly define the scope ofCivicSD's activities, failing to address inherent 

Board member conflicts of interest, and failing to retain proper control over and oversight of 

CivicSD's activities, as required by California law. The City, on the other hand, maintains that its 

delegation to CivicSD is lawful despite the lack of sufficient oversight and lack of a meaningful 

appeals process for tbe members of the downtO"wn San Diego community. 

66. A judicial declaration resolving this dispute is therefore necessary and appropriate 

in order that Petitioners may ascertain their rights and duties pursuant to the City Charter and 

California law. Specifically, Petitioners request a declaration from this Court that, since tbe end 

ofredevelopment in California and specifically since June 2012, the City has failed to properly 

delegate its permitting and planning authority to CivicSD because it has: (I) effectively 

surrendered or abnegated control over land use planning and permitting decisions to CivicSD; (2) 

failed to clearly limit CivicSD's scope and authority; and (3) failed to implement and exercise 

adequate safeguards against CivicSD's misuse of power, including proper oversight. 

67. Petitioners are informed and believe, and thereon allege that unless and until 
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1 restrained by this Court, CivicSD and the City will continue to operate in a manner contrary to 

2 California law. Petitioners, and the public at large, will be irreparably hamrnd in that CivicSD 

3 will continue to exercise legislative authority with inadequate safeguards and oversight in place. 

4 In addition, Petitioners, and the public at large, will be irreparably harmed if the City fails to 

5 provide a right of appeal to aggrieved persons to challenge Process Two and Three decisions of 

6 CivicSD. 

7 

8 

9 

10 

11 

12 

13 

14 

68. Petitioners have no adequate remedy at law to prevent or redress this irreparable 

injury. If Petitioners are successful in this action, a significant benefit will be conferred on the 

general public, and Petitioners are therefore entitled to reasonable attorneys' fees pursuant to CCP 

1021.5. 

69. 

SECOND CAUSE OF ACTION 
Request for Injunctive Relief pursuant to 

California Code of Civil Procedure §526(a) 
(Against all Respondents) 

Petitioners incorporate by reference Paragraphs 1 through 68 of this Complaint as 

15 though fully set forth herein. 

16 70. A taxpayer action under CCP §526(a) is available to restrain or prevent the illegal 

17 expenditure of public funds. CCP 526(a) confers standing to seek an injunction restraining illegal 

18 acts being perpetrated by government officials upon a taxpayer, corporation, or association of 

19 taxpayers that has paid any tax within a city, county, or other taxing California jurisdiction. Santa 

20 Barbara County Coalition Against Auto. Subsidies v. Santa Barbara County Ass'n of 

21 Governments, 167 Cal. App. 4111 1229,1236-1237 (2008); Gilbane Bldg. Co. v. Superior Court, 

22 223 Cal. App. 4th 1527, 1530 (2014). 

23 71. Dr. Baxamusa is a resident and taxpayer in the City of San Diego, and therefore 

24 has standing to seek an injunction to prevent illegal expenditure of public funds pursuant to CCP 

25 526( a). The Trades Council is an association consisting ofresidents and taxpayers in the City of 

26 San Diego, and therefore also has standing to seek an injunction to prevent illegal expenditure of 

27 public funds pursuant to CCP 526(a). The Trades Council has also independently paid sales and 

28 other taxes within the City of San Diego sufficient to assert standing pursuant to CCP 526(a). 
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l 72. As stated herein, the City has failed to properly administer its delegation of 

2 permitting and planning authority to CivicSD in direct violation of the City Charter and the 

3 California Constitution. Thus, the City has made, and continues to make, illegal expenditures of 

4 public funds in the form of payments made to CivicSD for services rendered. 

5 73. Petitioners therefore seek an injunction from this Court restraining and preventing 

6 this illegal expenditure of public funds by the City unless and until City Council implements 

7 adequate safeguards regarding and oversight over the activities of CivicSD, as required by 

8 California law, and specifically, implements procedures substantially similar to those required by 

9 the recently passed but vetoed AB504, including: 

I 0 • A right of appeal to the City Council for projects that include (i) no less 

11 than 50 residential units, (ii) no less than 50 hotel rooms, (iii) no less than 

12 25,000 square feet of commercial space, and; 

13 • A required annual report from CivicSD to the City Council on the 

14 planning functions undertaken during the previous calendar year that 

15 includes, but is not limited to, a detailed description of each planning 

16 function and an explanation of how it is consistent with the city's charter, 

17 municipal code, ordinances, and any applicable parts of a general plan. 

18 Each report must be reviewed and approved by the City Council at a 

19 

20 74. 

noticed public hearing; 

If Petitioners are successful in this action, a significant benefit will be confeITed on 

21 the general public, and Petitioners are therefore entitled to reasonable attorneys' fees pursuant to 

22 CCP 1021.5. 

23 PRAYER FOR RELIEF 

\VHEREFORE, Petitioners pray for the following relief: 

25 1. For a judicial declaration as stated in the First Cause of Action regarding the City's 

26 unlawful delegation oflegislative authority to CivicSD since the end of tax-funded 

27 

28 2. 

redevelopment in California, and specifically, since June 2012; 

For injunctive relief pursuant to the Second Cause of Action; 
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3. For Petitioners' reasonable attorneys' fees and costs pursuant to California Civil 

Procedure Code§ 1021.5, and to the extent provided by law; and 

4. For such other and further relief as the Court deems proper. 

DATED: August 16, 2016 THE COOPERS:YIITH LAW FIRM 

By: ,/: 
ST T. COOPERSMITH 
Attorneys for Petitioners Murtaza 
Baxamusa and San Diego County 
Building & Construction Trades 
Council, AFL-CIO 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF SAJI< DIEGO - CENTRAL DIVISION 

lvfurtaza Baxamusa, et al, v, Civic San Diego, et al. 
4 San Diego Superior Court Case No: 37-2015-12092-CU-PT-CTL 

5 I, Kelly Larson, declare as follows: 

6 I am employed by a member of the bar of the State of California at whose direction was 
made in the County of San Diego, State of California. I am over the age of 18 and not a party to 

7 •:the within action; my business address is 555 West Beech Street, Suite 230, San Diego, 
'California 92101. 
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On August 16, 2016, I served true and correct co pi es of the foregoing document(s) 
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1. THIRD A.MENDED PETITION FOR DECJ,ARATORY Ail/D INnJ~CTIVE 
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on interested parties in this action by placing D 
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Jan 1. Goldsmith, City Attorney 
Walter Chung, Deputy City Attorney 
Office of the City Attorney 
1200 Third Avenue, Suite 1100 
San Diego, CA 92101-4100 

BEST BEST & KRIEGER LLP 
Shawn Hagerty, Esq. 
Matthew L Green, Esq. 
655 West Broadwav. 15th floor 
San Diego, CA 92iOl 

the original Jg] true copy(ies) thereof enclosed 

Attorneys for Defendant City of San Diego 

Attorneys for Defendant Civic San Diego 

20 /g] BY FiRST CLASS 1\-IAIL (C.C.P. § 10!3(a)) I am readily familiar with the firm's practice of 
collection and processing correspondence for mailing with the United States Postal Service. 

21 l:nder that practice, it would be deposited with United States postal service on that same day with 
postage th1,,'feon fully prepaid at San Diego, California in the ordinary course of business. The 

22 . : envelope was sealed and placed fiJr collection and mailing on that date following ordinary 
·,business practices. I am aware that on motion of the party served, service is presumed invalid if 

23 i' postal cancellation date or posted meter date is more than one day after date of deposit for 
mailing in affidavit. 
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D Bv ELECTRONIC TRANSMISSlON (C.C. P. § 1010.6(6)) Based on a court onler or an agreement 
of the parties to accept service by email or electronic transmission, I caused the documents to be 
sent to the persons at the e-mail address( es) listed. I did not receive, within a reasonable time 
after the transmission, any electronic message or other indication that the transmission was 
tmsuccessful. 
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Express. Under that practice, it would be deposited with Ovemite Express and/or Federal 
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error was reported by the fax machine that I used. A copy of the record of the fax transmission, 
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OBY PERSONAL SlmVICE (C.C. P. § 101 l(a)) I served the documents by placing them in an 
envelope or package addressed to the person(s) at the addresses listed and providing them to a 
professional messenger service for service on this date. 

9 ; IZJ (STATE) I declare under penalty of perjury under the laws of the State of California that the 
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1 O ·. 0 (FEDERAL) I declare that I am employed in the office of a member of the bar of this court 

11 at whose direction the service was made. 
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Executed on August 16, 2016, in San Diego, California. 
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